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PCIA Personal

POLICY GUIDELINES AND EXPEDITED PROCEDURES ARE PROMPTLY
NEEDED TO CURTAIL EXCESSIVELY ONEROUS STATE AND LOCAL

ELECTROMAGNETIC ENERGY EMISSIONS REGULATION

• Although direct attempts by state and local governments to regulate tower siting on the basis
of electromagetic energy emissions ("EME") have been limited to date, there is a real risk
that, unless a decisive process is adopted, there will be an exponential growth in attempted
regulation - direct or indirect - of antenna sites based on EME factors.

• State and local zoning rules and zoning board decisions have violated Section
332(c)(7)(B)(iv) by regulating "the placement, construction, and modification ofpersonal
wireless service facilities on the basis of the environmental effects ofradio frequency
emissions [even though] suchfacilities comply with the Commission's regulations concerning
such emissions."

• Policy guidelines are needed that clearly set forth under what circumstances state and local
testing and documentation requirements related to EME are permissible before such
requirements become so onerous and pervasive so as to effectively constitute state regulation.

• The Commission should develop clear guidelines governing the nature of testing and
documentation regulations that amounts to impermissible state regulation of tower
sites based on EME factors.

• Unless a party challenging a tower siting application can adduce affirmative evidence
o/non-compliance with Commission EME standards, state and local zoning
authorities should be prohibited from taking evidence on this issue.

• PCIA also proposes the following, expedited timeline for resolving challenges to state
and local actions that violate Section 332(c)(7)(B)(iv):

(1) an aggrieved party would file a petition for a declaratory ruling that has attached
to it a certified copy of the state or local rule, statute, or adjudicatory decision in
question;

(2) the aggrieved party would serve the state or locality and the state or locality, and
interested members of the public, would have 30 days to respond;

(3) after all comments are received, the Commission would be required to rule on the
petition within 30 days.
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• PCIA's newly proposed procedures are consistent with the Administrative Procedure Act,
applicable judicial precedent, and will further the public interest by ensuring the prompt roll
out and continued expansion of public wireless mobile communications systems.

• PCIA is here today primarily to urge the Commission to act promptly on the Wireless
Telecommunications Bureau's EME item to expedite needed relief for wireless carriers across
the country.

• It is essential to get the NPRM released soon, so that comments may be obtained and
properly considered, and policies and procedures quickly adopted.

• Delay in Commission action will spur problematic state and local regulation.
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Dear Michele aud Roz:

-- .. , .,

The purpoee of my writiDI you is to sua- a mechaaiwn for speedy aDd
equitable resolutioD of situtioal wbeIe a wire.. CII1ier beliIYeI dill a ... or
locality is UDduly exerdDI icllII1IIoricy iD.. repIMId b1 die CcwnilliDD or
otberwiIe IOvemed b1 tedenl policy. PCIA bid pi.... CD IUIJIDiI dUI
~ • a pet.... tar....., naJiaI. Howewr. bee..we are aware
tile COIIIIDiaaioa is aariIII COIIIpIIdaD on • eIfIMive .._1dfII_ effort to
add!-. sidDI aDd ocbIr __ iD • IIIW aadI:e of propaIId ra...._. we bave
decided to COIlvey our recom....... ia a.. ror..a m..... I bope tbe
CommiSsioll will be able to cc.iIer IIId pedIIpI.t public COlD"" OD die
recommeadaDoDt I mab ia dIiI 1.-.

As yOII are well PeA c:c.-.... dIeir wirelaI
netWOrks have beeIl tv ..., rr.a oft.';",- deIaJed or dlwaned b1 a
wide raqe of 1DUIIicipII. c:wMJ.... _ rep"'" poUdII~ .. decisioat racbed
by local ZOIIiDI aad S"'-" baIrdI. 1bIw.-TelICO'·'u.... Bateau aad
the Comm;._ .... a.- efrecdw ia workiDt will IocII pet aDd till
wirel_ i... ;.c:III~ • wide raaae of 1epI1IId procedural~ aDd conflic:ts
that have ....11_ COlD.. of COGIII'UCIiDI~ reJecommnnadoas DeCWora.
PClA also flDll 5 II dill in ID upcamm. IIIDOce of propoeed ruJemakin' t the
Commissioa ..... ftInber resolutioll of the difftc:ult ... tbat have ariseD in the

The suUestioal ( lID maidul in this leuer address ODe subIec in the raaae of
problems aDd roadblocb eacoumend by wireless carriers - wbID local lIeDCies
attempt to regulate tower sitiq OD me basis of the enviroameDll1 effects of radio
frequency (RF) emissioDS. While me number of iDstaDces where states aDd loc:alities
have overextended their reach in this area bas been limicecl (aDd the CommissioD bas
done a commendable job in deterrinllocalities in this reprd), PClA is concerned that,
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unless a decisive process is adopted, there will be many more instances where states
and localities attempt to exen control over the siting of wireless facilities through
directly or indirectly regulating the environmental effects of RF emissions.

While PCIA recognizes that localities have substantial authority over land use
issues, cenain aspects of such regulation have been federalized by statute, specifically
including the regulation of tower siting based on the environmental effects of radio
frequency emissions. Accordingly, PCIA believes that the Commission should (and
legally could by means of a declaratory ruling): (1) clearly defiDe what testing and
reponing procedures states and localities may adopt in order to ensure compliance with
federal RF regulations; (2) prohibit adducing evidence regardiq the health effects of
RF emissions at zoning board hearings absent an affirmative showiq that the zoning
applicant has failed to comply with federal standards; and (3) promulgate streamlined
procedures for processing petitions that request preemption of state and local rules tbat
attempt to regulate RF emissions in a manner inconsistent with federal standards.
PCIA is of the view that Commission action in this regard will allow wireless carriers
to build out their networks. and to offer to the American public the wide variety of
wireless services envisioned by Congress.

Our members have advised us of occasions where state and local zoning rules
and zoning board actioDS violate Section 332(c)(7)(B)(iv) of the Communications Act of
1934, as amended. by regulating "the placement. CODSU'UCtion. aDd modification of
personal wireless service facilities on the basis of the envilYJlllM1ltlll ejfeas of radio
jrequncy emissions [eYen though] such facilities comply with 1M Commission's
regulations concerning such emissions. ". The state and local actioDs in question rarely
go so far as to set standards for radio frequency emissions in excess of federal criteria.
Rather, they establish RF testing and documentation regimes that far exceed what the
FCC requires UDder Rule 1.1307(b).1 or use other criteria as subterfuges for denying
zoning applicldoas on RF grounds. As such. these regulations constitute probibited

I 47 U.S.C. § 332(c)(7)(B}(iv} (emphasis added).

1 This section provides that "[a]pplications to the Commission for construction
permits, licenses to transmit or renewals thereof, equipment authorizations or
modifications in existing facilities must contain a statement confirming compliance with
the [FCCjlimils ... Technical informaJion showing the basis for this statement must be
submitted upon request." 47 C.F.R. § 1.1307(b) (emphasis added).

.... ,
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"indirect" regulation of tower siting based on the environmental effects of RF
emissions. 3

PCIA's members report that various localities have taken the following actions.
all of which represent prohibited efforts to indirectly regulate -- in excess of FCC
standards -- the environmental effects of RF emissions:

• Laguna Beach. California. Municipal Code Section 25.SS.008: "Within
(3) months after construction of a telecommunications facility which
contains transmitting antenna(s) ... the maximum Radio Frequency
(RF) radiation shall be measured aDd documenced in a written report
submitted to the City. The measurement aDd report sball be performed
and prepared by a qualified, independent testiqIservice consultant
retained by the City at the applicant's expeose. The measurement sbalI
be made utilizing the most current testina protocol established by the
Federal Communications Commission (FCC).•

• Greenburgh. New York, Local Law 7. SectiOn 14(16): All applieatioDS
to an approving agency shall be accompanied by a report, signed by a
New York state licensed professiolll1 electric engineer, and, if a tower is
required. a licensed structUral engineer, requiring among other
information. the followin&: (1) traDmission aDd maximum effective
radiated power of the anteDDae; (2) direction of maximum lobes and
associated radiation of the anteDDae; (3) certification that the non-ionizing
emitted radiation levels at the proposed site are witbiD threshold levels
adopted by the FCC and that the proposed site will DOC produce or
contribute to the production of emission levels exceeding the [FCC]
tbresholds . . . based on the maximum equipment output.

• SaD Francisco, California, WTS Facilities Siting Guidelines. Section 11
(Aq. U, 1996): "The Project Sponsor sball submit to the Zoning
Administrator 10 davs after installation of the facilities. and every two
years thereafter, a cemrication attested to by a licensed ~ngineer expen

3 Set S. Rep. No. 104-230, 100th Cong.• 2d Sess. at 208 (1996) (stating that the
intent of Section 332(c)(7)(B)(iv) is to preempt state and local regulation of wireless
facility siting based "directly or indirectly" on the environmental effects of RF
emissions) .
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in the field of EMRlRF emissions, that the facilities are and have been
operated within the then current applicable FCC standards for RF/EMF
emissions..,

• Clarkstown, New York, Clarkstown Town Code, chapter 2S1-18:
Ordinance requires submission of calculations taken by a New York state
licensed professional engineer, health physcicist, or RF engineer for all
proposed wireless facilities. It also requires the annual submission of RF
field strength measurements from all wireless facilities aDd that a
certified expert attest that each facility complies with the federal law.

• The San Francisco Planning Commission denied an application from a
broadband PeS provider to replace the cross above a church with a
camouflaged antetma designed to look like the oriliDal cross. The ,
commission's decision came on the heels of orpnized protests by
activists who claimed that the radio frequency emissioDS from the
proposed transmitter could be barmful to children that attend the church
school.

• A San Juan County• Washington. zoninl board listened to a great deal of
citizen testimony that focused on the health effeds of RF emissioDS. and
then denied the tower sitiDI application at issue. While the zoninl
board's written decision was not based on the environmental effects of
RF emissioDS. it wtU based on the opposition expressed by residents and
property owners - which focused on these environmental effects.

• VlUIOOUver. Washington. Draft QrdinlllU Section xx. xx. 120: "Within
six (6) moDtbs after issuance of its occupancy permit. the applicant shall
submit a project implementation report which provides cumulative field
masurement of radio frequency (EMF) power densities of all antennas
iDscalled at a subject site. This report sball quantify the EMF emissions
and compare the result with currently accepted FCC standards."

• The state of Vermont bas issued a bulletin (Technical Bulletin #38) that
may become the basis for a new state government policy that will oblige
all wireless communications service providers and operators that wish to
base transmitters on state-owned property to "volunwily" limit RF
emission output to levels substantially below the new exposure limits
established by the FCC. The implication of sucb a policy is that the
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state of Vermont will only issue leases to wireless carriers that agree to
limit their output to the lower levels. While state officials have claimed
that such "contractual" arrangements between a state agency and a
service provider do not constitute regulation, potentially discriminatory
action against providers that do not "voluntarily" opt to reduce their
output does constitute state regulation of environmental effects.

• The Palm Beach, Florida school board, bowina to pressure from a small
but strident activist group. issued a 9O-day suspension to its existiDI
policy of leasing property for sitting wireless communications facUities
on school properties so that it could study how other jurisdictions have
dealt with such requests. This moratorium was enacted immediately
after organized and widely publicized efforts by a group called "Families
Against Cellular Tower at Schools" cbargina that radio emissions from
cellular towers being erected on school grouuds may endanger school
children. It appears likely that the school board will use environmental
and health concerns to rescind agreements previously reached with
wireless carriers to allow monopoles to be colJStl'\lCted on school
grounds.

These types of state and local practices will cause carriers to expeud a
considerable amount of resources in carryiDI out the mandated testiD& aDd reporting
requirements. They make it very difficult for DeW wireless carriers to enter the
telecommunications market and impede the ability of existing wireless carriers to
upgrade their infrastructure. Signiticandy, because new market enttaDtI cannot begin
to offer service to the public until they have built out their netWorks, these state and
local rules are particularly disadvantageous to newly licensed carriers. By serving as
barriers to marbt eDIry, sudl rules stifle competition in the wireless marketplace,
contrary to~ioual intent as set forth in Sections 2S3(a)4 and 332(c)(3).'

4 "No State or local statute or regulation. or other State or local legal
requirement, may prohibit or have the effect of prohibiting the ability of any entity to
provide any interstate of intrastate telecommunications service." 47 U.S.C. § 253(a).

, "[N]o State or local government shall have any authority to regulate the entry of
or the rates charged by any commercial mobile service. If 47 U.S.C. § 332(c)(3)(A).

-.....
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Moreover, if localities perceive that they are somehow empowered to undenake
extensive regulation of wireless tower siting based on RF factors, it is reasonable to
expect that they will broadly use such authority. Siting decisions based on emotional
or other questionable bases will thwan the complete build out of competitive wireless
telecommunications systems. Indeed. concerns about such zoning regulation helped to
prompt adoption of Section 332(c)(7)(B)(iv).

Many carriers are reluctant to advise states and localities that their regulatory
actions are in violation of federal law. for fear of retribution. Further. when carriers
do come forward with these complaints. they are often ignored or made to wait in
seemingly interminable administrative queues.

Section 332(c)(7)(B)(v) provides that parties may "petition" the Commission for
relief if a state or local action violates Section 332(c)(7)(B)(iv). PC1A is fearful that, if
the Commission adopts a case-by-case approach to these petitions. it is quite possible
that long delays will ensue. In addition, such a case-by-case approach is wmecessarily
wasteful of Commission and carrier resources. given that many of these petitions will
allege similar violations of federal law. Carriers thus aeed a fast aDd effective method
for informing states and localities in no uncertain terms that their actions are in
violati9n of federal law.

To address these concerns. PCIA bad coacIuded that the Commission could act
pursuant to its declaratory ruling authority. PCIA hopes that these policies will now be
further explored in the context of the fonbcomiDa rulemakinl.

First. the Commission should develop policy pideliDes that clearly set forth
under wbal cirtumstasv=es state and local testin& aDd documentation requirements
related to dill eDViromnental effects of radio frequency emissions become so onerous as
to effectiv~ca.titute state regulation of these emissions. To take an extreme
example. ifa _ or locality required the daUy testing of a transmission facility'S
electromapedc emissious. and the documentation of such testing. these regulatious
would almost certainly violate Section 332(c)(7)(Bl(iv). Similarly. a reauirement t~at

such testing be performed by a licensed elecuica1 engineer is so far in excess or teucrai
procedural guidelines that it seems to constitute state regulation of radio frequency
emissions. Finally. testing would not be warranted for any facilities that are
categorically exempt (and thus not subject to routine environmental evaluation) under
Section 1.1307(b) of the Commission's Rules.
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PCIA further suggests that unless a party challenging a tower siting application
can adduce affirmalive evidence of non-compliance with Commission RF standards,
state and local zoning authorities should be prohibited from taking evidence on this
issue. Such a rule is required because zoning hearings have become forums for the
discussion of the adverse health effects of RF emissions, even though the licensee in
question fully complies with all federal standards. The discussion of these adverse
health effects is generally highly prejudicial to the zoning applicant, and is not always
mentioned in the decision denying the application, thereby making it difficult to
challenge such decisions under Section 332(c)(7)(B)(v). Thus, by requiring a prima
facie showing of non-compliance with FCC guidelines as a precoodition to the
discussion of RF emissions at zoning board hearings, the Commission can prevent
states and localities from doing indirectly what they are plainly prohibited from doinl
directly.

Second, PCIA recommends the adoption of an expedited timeliDe for resolVinl
challenges to state and local actious that violate Section 332(c)(7)(B)(iv). The schedule
established by the Commission should specify not only comment dates but also the
period of time (from the ming of the petition) in which the Commission must complete
action. It is imponant that wireless service providers be provided with a fast auswer to
the question whether a state or local action is preempted by federal law. If the action
is preempted, then the carrier could continue to build out its facilities. Alternatively, if
the action is found to be a legitimate exercise of local authority. then the carrier could
make the business decision whether to pursue a judicial appeal or abaDdon the project.
In either case. an eXpedited decision is of great importaDce to carriers. which must
adjust their business plans according to the feasibility and expense of constructing new
facilities.

PCIA ... compiled ICial analysis indicating that the action proposed by PCIA
could beac~ by means of a declaratory ruling in lieu of i rulcmaking
proceediDl- If it would be helpful to provide the Bureau with that analysis, please let
us know. GiwB tbat the Commission bas decided to proceed by means of a
r'Jlemaking. we did not feel it was necessary [0 include that discussion in this letter.

In developing its proposals, PCIA sought to balance the legitimate interests of
affected entities -- federal policies, local interests, CMRS prOViders, and members of
the pUblic. Local and state governments clearly have legitimate policies to protect. but
it is essential that the Commission make clear the boundaries of the activities that may
be regulated.



Michele C. Farquhar. Chief
Rosalind Allen, Deputy Chief
March 19. 1997
Page 8

In addition. as the Commission is well aware. its newly adopted RF rules and
guidelines were adopted following extensive comment and analysis by expert scientific
and health organizations. expert agencies. and interested parties. In light of this fact.
adoption of an expedited preemption process -- which still affords adequate time for the
submission of comments by the challenged regulatory body -- will not in any way
compromise public safety and health.

Congress and the Commission have repeatedly reiterated the benefits to the
American public from competition in telecommunications services. ranging from
competitive pricing to the availability of niche services tailored to meet the needs of
particular individuals. To achieve mose benefits. CMRS carriers must be able to build
out their systems without undue and unwarranted impediments imposed by state and
local governments. Accordingly. the importance of Commission action in this area 
completed quickly - cannot be underscored enough.

Again, we appreciate your time aDd attention to this important set of issues for
the wireless industry, and PCIA looks forward to submittiDI its comments in response
to the forthcoming notice of proposed rulemakiDl.

oorl
cc: Daniel.....,.
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